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RIGHTS OF WOMEN WORKERS: A REVIEW OF
CURRENT U.S. TRADE AGREEMENTS
BY JULIE KEEFE

Despite a number of attempts to promote international labor
and human rights, women workers throughout the world continue
to face exploitation, discrimination, poor working conditions and

unequal pay compared to their male counterparts.

In 2000, it was

estimated that about 50% of the world's workforce were women,

and yet "in some countries women's participation in the workforce
was determined by their reproductive status."2
The trend
continued to 2001 and 2002, where "many governments'
commitments to women's human rights remained at best tenuous
and at worst nonexistent. ' 3 The United States has made various
attempts to incorporate labor rights into its trade agreements as a
way to protect the interests of workers from the adverse effects of
free trade.4 Of particular concern have been the treatment of
women workers and the inability of current trade agreements to

protect their interests.
This article briefly addresses the exploitation and
discrimination that women workers often face in foreign countries
and the current effect of US trade agreements on the protection of
women's labor rights. It will then focus on what the United States
can do to enhance current trade agreements and develop future
'See Human Rights Watch, Human Rights Watch World Report 2001: Women 's
Human Rights - Labor Rights, at
http://www.hrw.org/wr2kl/women/women4.html (last visited Jan. 27, 2003)
[hereinafter Report 2001].
2

id.

3 Human Rights Watch, Human Rights Watch World Report 2002: Women's

Human Rights, at http://www.hrw.org/wr2k2/women.html (last visited Feb. 1,
2003) [hereinafter Report 2002].
4 Barry LaSala, NAFTA and Worker Rights: An Analysis of the Labor
Side
Accord After Five Years of Operation and Suggested Improvements, 16 LAB.
LAW. 319, 319 (2001) (discussing, William J. Clinton, Expanding Trade and
CreatingAmerican Jobs: Remarks by GovernorBill Clinton at the North
CarolinaState University, Raleigh, NC, at 14 (Oct. 4, 1992) (transcript available
from the Democratic National Campaign Headquarters)) [hereinafter LaSala].
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trade agreements such that the rights of women workers are
protected and enforced.
WOMEN WORKERS THROUGHOUT THE WORLD

Women around the world continue to face discrimination
and exploitation in the workplace, especially in poor nations and
communities, where women are often recruited in order to
"compete for investors by keeping wages as low as possible and
safety standards at a minimum." 5 In addition, women frequently
work in low-pay, temporary, part-time and home-based
jobs,
6
security.
job
lack
and
benefits
to
access
little
have
which
The Human Rights Watch World Reports continue to
capture the conditions and treatment of0women workers throughout
the world. For example, in many countries, including Afghanistan,
Guatemala, and South Africa, women face severe discrimination in
employment practices and violence in the workplace, including
sexual harassment, with little or no protection.7 The trafficking of
women from Japan, Bosnia, Herzegovina, the former Soviet
Union, and Eastern Europe is prevalent, where women are forced
into prostitution and held in slavery-like conditions, often with no
legal recourse. 8 In rich and poor nations alike, the trafficking of
women for prostitution and sex tourism has dramatically increased,
making women's bodies "just another commodity to be bought and
sold." 9

Even in countries involved with current free trade
agreements with the United States, women workers face the worst
kinds of discrimination and exploitation in the workplace. In
continuing discriminatory practices in Mexico, employers subject
thousands of women working in "maquiladoras," as well as
5 Elmira Nazombe, Women's Labor: A Key Factorin Globalization, ECONOMIC
JUSTICE NEWS, Mar. 20, 2000 (Reprinted from May 1999), available at
http://www.globalpolicy.org/socecon/inequal/womlabor.htm (last visited Jan.

27, 2003) [hereinafter Nazombe].
6 id.

7 Report 2002, supra note 3.

8 Report 2002, supra note 3.
9 Nazombe, supra note 5.
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applicants, to pregnancy exams. I° Women who are pregnant are
denied employment, and women who become pregnant are often
discharged or forced to quit due to increased burdens and
workloads specifically imposed by employers so that they, are
unable to continue performing their jobs."1 These are just a few
examples of the exploitation and discrimination that women
around the world continually face, despite US attempts to negotiate
labor provisions protecting against such treatment in its trade
agreements.
NORTH AMERICAN AGREEMENT ON LABOR COOPERATION

There have been three major trade agreements that the
United States has negotiated that include labor provisions. The
12
first is the North American Agreement on Labor Cooperation
(NAALC), which was negotiated as the "labor side" of the North
American Free Trade Agreement (NAFTA).13 Its stated objectives
include: "to improve working conditions and living standards in
each Party's territory"' 4 and to "promote compliance with and
effective enforcement by each Party of its labor law."' 5 The
United States initially proposed a trilateral commission to enforce
internationally accepted labor principles through the use of trade
sanctions; 16 however, after a series of compromises, 17 NAALC
1o Report 2002, supra note 3; see also LaSala, supra note 4, at 331-332
(discussing submission to NAO of complaint alleging gender discrimination
against pregnant women and a failure of the government to respond).
1 Id.
12See Canada-Mexico-UnitedStates: North American Agreement on Labor
Cooperation, PUB. L. No. 103-182, 107 Stat. 2057, 32 Int'l Legal Materials

1499 (1993) (entered into force Jan. 1, 1994) [hereinafter NAALC].

13Nicole L. Grimm, The North American Agreement on Labor Cooperation and
its Effects on Women Working in Mexican Maquiladoras,48 AM. U. L. REV.

179, 181 (1998) [hereinafter Grimm].

14NAALC, supra note 12, at 1502 (Article l(a)).
"sId. (Article 1(0)).
'6 Edward Mazey, Grieving Through the NAALC and the Social Charter:A
ComparativeAnalysis of their ProceduralEffectiveness, 10 MSU-DCL J. INT'L
L. 239, 241 (2001) [hereinafter Mazey].
'7 Id. at 241-244. There were three main problems with the draft. First, was the
concern that trade interests would be "subordinate to the rights of labor."
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emerged as more of a consulting body rather than the desired
regulatory organization that the United States proposed.' 8 As a
result, NAALC established a Commission consisting of a
Ministerial Council and a Secretariat. 19 The Ministerial Council is
the governing body of the Commission and is comprised of the
labor ministers of the parties or their delegates whose primary
function is to oversee the implementation and development of the
agreement. 20 The Secretariat is comprised of an Executive Director
and staff appointed from candidates chosen by the parties, and its
roles are to assist the Council in exercising its functions and to
perform any other directives from the Council. 21
Finally, a
National Administrative Office (NAO) is established by each party
within its jurisdiction to assist the Commission in serving as a
point of contact, a2 to provide publicly available information, and to
review any claims of violations in respect to the agreement, in
accordance with domestic procedures, which arise in the territory
of another party.
NAALC recognizes the importance of upholding eleven
internationally accepted labor principles, including: the freedom of
association, the right to bargain collectively, the right to strike, the
right to be free from forced labor, the prohibition of child labor,
minimum employment standards such as minimum wages, the
prohibition of employment discrimination, equal pay regardless of
sex, the prevention of occupational hazards, and the right to
compensation in the case of workplace related injuries.

Second, raised by Mexico, was the concern that the imposition of international
standards would "violate the sovereignty of non-Federal entities within each
party's federal political system by imposing standards that are within those
entities jurisdictions." This dealt with a problem in national application. Third,
Mexico and Canada were opposed to enforcing labor principles with trade
sanctions.
8
Id. at 244.
19 Id.
20 Id
21
22
23

at 244-245.

Id. at 245.

Id.
NAALC, supra note 12, at 1513-1514, art. 49.
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CRITICISM OF NORTH AMERICAN
COOPERATION

AGREEMENT

ON LABOR

While there has been argument that NAALC has been
successful in addressing labor rights violations, 24 there has also
been increasing criticism that NAALC fails to adequately address
issues that greatly impact women workers' rights.25 Two of the
internationally accepted labor principles have a direct impact on
women: the prohibition of employment discrimination because of
sex and equal pay regardless of sex. 26 However, NAALC
completely neglects a number of concerns that have a strong
impact on women workers, such as an enumerated right to parental
leave for both mothers and fathers for family emergencies and
childbirth, access to affordable childcare, and assurance of fair
representation and treatment of women in unions. 27 Additionally,
women against
NAALC fails to provide adequate protection for
28
discrimination.
pregnancy
and
harassment
sexual
Another strong criticism of NAALC is its inability to
enforce international standards. 29 Rather, the agreement ensures
compliance with domestic labor laws and promotes the labor
principles within each party's domestic laws. 3° Because it only
binds the signatory nations to respect labor laws, it does not
directly affect the activities of private entities. 3' As a result,
employment discrimination and labor law violations continue to
subsist. While NAALC has been responsive to problems of
24

LaSala, supra note 4, at 320 (citing Leonard Bierman & Rafael Gely, The

North American Agreement on Labor Cooperation: A New Frontier in North
American Labor Relations, 10 CONN. J. INT'L L. 533 (1995); Ronald W.
Kleinman & Joel M. Shapiro, NAFTA's Proposed Tri-Lateral Commission on

the Environment and Labor, 2 U.S.-MEX. L. J. 25 (1994); Juli Stensland, Note,
Internationalizing the North American Agreement on Labor Cooperation, 4
MINN. J. GLOBAL TRADE 141 (1995)).

Grimm, supra note 13, at 197.
26 NAALC, supra note 12, at 1515 (Annex 1).
27 Grimm, supra note 13, at 197.
28 Id. at 199.
29 Mazey, supra note 16, at 244.
25

30 Id.

3 Grimm, supra note 13, at 194.
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discrimination on the basis of sex, 32 because of its inability to
enforce adequate sanctions, "NAALC procedures for cases *of
gender discrimination may hinder truly effective
enforcement of
33
labor laws in the NAFTA free trade zone."
UNITED STATES - JORDAN FREE TRADE AGREEMENT

Another recent United States trade agreement is the United
States-Jordan Free Trade Agreement (Jordan FTA), which entered
into force on December 17, 2001, under President Bush.34 As the
first such agreement with an Arab state,35 this agreement
eliminated the duties and commercial barriers to bilateral trade in
36
goods and services originating in the United States a1 d Jordan.
Like NAALC, the Jordan FTA recognizes a link between labor
rights and trade; however, it does not require either country to
adopt any new labor laws. Rather, each country retains the right to
set its own labor standards. 37 In addition, both the United States
and Jordan "affirm the importance of not waiving or derogating
from their labor... laws in order to encourage trade, and commit to

38
effective enforcement oftheir domestic labor... laws."
Despite the attempt of the Jordan FTA to recognize a link
between labor rights and trade, it fails to include protections for
specific labor rights, including the right to strike, equal pay for
men and women, compensation in cases of occupational injuries,

32

Id at 219-220; see also LaSala, supranote 4, at 332. Both articles discuss a

recent NAO public report of review addressing maquiladora hiring and
employment practices that discriminate against female workers on the basis of
pregnancy.
Grimm, supra note 13, at 220-22 1.
34 USTR/World Regions/Europe and the Mediterranean: Middle East and North
Africa: The US- JordanFree Trade Agreement, at
http://www.ustr.gov/regions/eu-med/middleeast/US-JordanFTA.shtml (last
visited Jan. 27, 2003) [hereinafter FTA].
35 White House, News & Policies, Overview: US-JordanFree Trade Agreement
(FTA), at http://www.whitehouse.gov/news/releases/2001/09/20010928-12.html
(last visited Feb. 2, 2003) [hereinafter White House Report].
36 FTA, supra note 34.
37 White House Report, supra note 35.
38 Id
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and protection of migrant workers. 39 Further, there has been much
criticism of the Jordan FTA, as it does not even meet-the eleven
international labor principles established by NAALC.4 °
TRADE ACT OF

2002: THE

BIPARTISAN

TRADE PROMOTION

AUTHORITY

President Bush signed the Trade Act of 2002, which
includes the Bipartisan Trade Promotion Authority (TPA), on
The TPA establishes negotiating objectives for
August 6, 2002.
future free trade agreements, including labor and worker's rights
provisions. 42 It also grants the President the authority to negotiate
trade agreements and limits the authority of Congress to approve or
reject the agreements as negotiated.43 While the bill was in the
United States Senate, the League of Women Voters of the United
States wrote an objection to the TPA, stressing, "[T]he proposed
legislation does not go far enough in... improving labor conditions.
Indeed, HR 3005 represents a retreat from the labor.. .provisions in
the recent US-Jordan Free Trade Agreement . .

.

.[N]or does the

proposed legislation give firm direction to seek trading partners'
commitment to compliance with core labor rights." 4
The League of Women Voters also reiterated the need for
the recognition and promotion of the International Labor
Organization (ILO) core labor rights. 45 The ILO, created in 1919
as a specialized agency of the United Nations, was designed "to
promote social justice and internationally recognized human and
39 Human Rights Watch, Labor Rights and Trade: Guidancefor the United
States in Trade Accord Negotiations, Human Rights Watch Briefing Paper,
availableat http://hrw.org/press/2002/10/laborrights-bck.htm (last visited Jan.

26, 2003) [hereinafter Briefing Paper].
40 id.

41Bipartisan Trade Promotion Authority, 9 U.S.C.A. § 3801 (2002).
42 Briefing Paper, supra note 39.
43

id.
44 Carolyn Jefferson-Jenkins,, Trade PromotionAuthority, The League of

Women Voters, May 2, 2002, available at
http://interactive.lwv.org/News/News.cfm?ID=382&c=7 (last visited Jan. 27,
2003).
45 Id.
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labor rights. 46 The core labor rights that the ILO recognizes
include: the freedom of association and the effective recognition of
the right to collective bargaining; the elimination of all forms of
forced or compulsory labor; the effective abolition of child labor;
and the elimination
of discrimination in respect to employment and
47
occupation.
The TPA has become what is called "constructive middle
ground on the issue of promoting labor rights through trade
agreements." 48 For the first time, it includes the promotion of
worker's rights consistent with the ILO labor standards and
authorizes US assistance in helping other countries raise their labor
standards.4 9 However, proponents of the TPA assert that requiring
countries to enforce the ILO labor standards "would be counterproductive because it would be immediately rejected by
developing countries." 50 There are three reasons given to support
this conclusion:
1. Isolated developing countries will not improve their
labor standards. Instead, excluding them from trade
agreements would cause them to miss opportunities for
economic growth, higher living standards, and
improved worker protections.
2. The US has not ratified all of the ILO standards and
conventions and thus could not demand that its trading
partners do so.
3. Requiring the enforcement of ILO core labor standards
as a condition of trade agreements would undermine the
ILO, as developing countries51are already wary of these
standards for trade purposes.

46

The International Labor Organization, available at www.ilo.org (last visited

Feb. 2, 2003).
47

Id.

US Trade, TPA and Labor Standards, available at http://www.ustrade.org/one-pagers/LaborStandards.pdf (at http://www.us-trade.org) (last
visited Feb. 2, 2003).
48

49 Id.

50 Id.
51 Id.
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CONCLUSION

As a result of the aforementioned trade agreements, Human
Rights Watch has declared that it "believes that measures to protect
workers' rights should be built into trade agreements to ensure that
globalization does not come at the expense of human rights."'5 2 Its
position stands on the basis that U.S. trade agreements should
uphold the existing international commitment to protect core labor
principles and address labor rights in a way that is consistent with
the socioeconomic situation of the trading partners involved.5 3
Overall, while recognizing the potential downfalls and
inconsistencies of present US trade agreements, Human Rights
Watch recommends "a clear and consistent approach" of
incorporating labor rights provisions in all future trade agreements
by ensuring that they meet the Jordan FTA standards and also
fulfill the additional objectives presented in TPA.5 4 This would
include but is not limited to:
* enforcing domestic labor laws;
" ensuring that domestic labor laws provide labor
standards consistent with the labor rights set forth in
the TPA and striving to improve those standards;
• promoting respect for worker's rights, defined to
include both the ILO's core labor standards and
those labor rights specified in the TPA, and
strengthening the capacity of trading partners to do
the same;
* striving to ensure that trading partners do not (or
offer to) lower, waive or derogate from labor
protections to encourage trade; and
" fully respecting the parity principle by including
labor rights provisions in the body of the trade
agreement, treating all negotiating and elements of

52

Briefing Paper, supra note 39.

53Id.
54 id.
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respect to enforcement
those objectives equally with
55
remedies.
and
mechanisms
Such trade agreements are particularly important to the
issue of the rights of women workers and should incorporate
specific provisions to address these needs. NAALC and Jordan
FTA do not specifically address the needs of women workers and
lack the enforcement power to ensure equality in the workplace.
As a result, these trade agreements have not done enough to protect
women workers from exploitation and discrimination. The United
States must lead the world to important and much needed changes
in international labor policy. The TPA has recently brought the
issue of labor rights for all workers, including women workers, to
the forefront of international labor policy. The United States must
continue down this road of incorporating terms that specifically
include the rights of women workers in order to ensure that women
workers gain deserved recognition as an important aspect of the
national and international workforce.

55id.

